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The growth of the ac
counting profession 

from what Chief Judge 
Cardozo of the New York 
Court of Appeals in the 
Utramares case in 19 31 re
ferred to as "a fledgling pro
fession" into a multi-billion 
dollar industry has led to the 
perception that accountants 
play a public watchdog func
tion in the market place and, 
from a litigation perspective, 
represent deep pockets from 
whom large judgments may 
be recovered. 
This shift in perception of 
the accounting profession 
has made courts more will
ing to extend the scope of li
ability of accountants to 
third parties, not in privity 
with the accountant, who 
rely on audit reports by ac
countants. A number of fac
tors have contributed to this 
shift in the perception of the 
accountant. 



First, the increased complexity in fi
nancial transactions dictates that the gen
eral public rely more heavily now than 
ever before on the work product of the 
professional accountant. For example, in 
1991 the Bahamas Parliament passed the 
Financial Administration and Audit Act 
which requires public agencies to main
tain strict accounting records. 

Recently in The Bahamas, the 
Ministry of Finance mandated 
that business license applica
tions should be certified by 
public accountants who are li
censed by The Bahamas Insti
tute of Chartered Accoun
tants. 

The Bahamas has recently 
established a securities market 
wherein the financial state
ments of publicly traded com
panies will influence in
vestment decisions in 
the financial market 
place. 

These developments 
in The Bahamas, which 
are common throughout the Caribbean, 
will require the public accountant to play 
an increasingly important role in the fis
cal and economic life of The Bahamas. 
In fact, Mr. Philip G. Galanis, M.P., a 
Pase President ofThe Bahamas Institute 
of Chartered Accountants and Manag
ing Partner of Ernst & Young, reflected 
this perspective when he addressed the 
Rotary Club of Nassau on the 28th Feb
ruary, 1992. Mr. Galanis stated that: 

" ... because of the increased demand 
for public accountability by the Govern
ment, professional accountants will as
sist in monitoring the effectiveness and 
efficiency of spending by Government 
departments, ministries and agencies ... 
advise the Government on ways and 
means to eradicate waste and inefficiency 
in the public sector, assist the Govern
ment to achieve its objectives of ensuring 
greater public accountability and to ob
tain value for money ... propelled by pub
lic needs and expectations, changing cli
ent requirements and market place oppor
tunities, che public accounting profession 
has changed dramatically over the years." 

Increasingly, therefore, more third 

parries - persons with whom the ac
countant has no privity- will rely upon 
the special skills and independence of the 
accountant to make investment and 
other decisions. In fact, the American 
Institute of Public Accountants, in its 
auditing standards, requires chat "in all 
matters relating to assignment, an inde-

Some commentators argue that this 
third-party reliance of the public imposes 
a particular obligation of a duty of care 
on the certified public accountant and a 
duty to be independent. It would appear 
that Caribbean accountants themselves, 
like Mr. Galanis, have contributed to this 
public perception chat accountants 
should be held to a higher professional 
standard of care based on a public trust. 

@ Courts, when defining the scope of 'lU-

BA N K 
di tors' liability, have been in-

~ fluenced by this perception. 
~~========~,~ · "}) For example, the U.S. Su-

pendence in mental attitude is to be 
maintained by the auditor or auditors." 
The standards further provide char if an 
accountant is nor independent, any pro
cedures he performs will nor comport 
with generally accepted auditing stan
dards. 

This requirement of auditor's inde
pendence creates an ethical dilemma for 
accountants today who are increasingly 
providing a wide range of management 
advisory services, such as marketing 
analysis, profit planning, project analy
sis, cash controls and project and finan
cial counseling. These activities now 
provide an important source of revenue 
for the largest accounting firms. Execu
tives often seek counsel from senior ac
countants to assist chem in decision
making; thus, involving accountants in 
the business operations of their clients. 
How can they perform their indepen
dent auditor's function to protect the 
public from questionable financial re
ports when they have a financial and 
professional interest in the business op
eration of their clients? 

preme Court in the case U.S. 
v. Arthur Young & Co. 

stated that "the indepen
~ dent auditor's obligation 
/ to serve the public in

terest insures that the 
integrity of the secu
rities market will be 

preserved." Thus, the 
realities and expectations 

of the participants of today's 
financial and commercial mar

ketplaces place increased third-party 
reliance upon the work product of ac

countants. 
Second, increased competition for 

audit clients has resulted in price wars 
among the big accounting firms; there
fore , some commentators assert that 
lower accounting fees create pressure on 
firms to cut corners so that they may 
remain profitable on each job. Cutting 
corners may result in compromise of 
professional standards and risk poten
tial lawsuits at a time when the scope 
of the accountants liability to third par
ties remain unsettled. 

EXPANDING SCOPE OF 
ACCOUNTANTS' LIABILITY 

TO THIRD PARTIES 
The shift in the public perception of 

che accountant's role and public respon
sibility has made the courts in the United 
States and che Commonwealth more 
willing co extend the scope of legal li
ability of the accountant. This is more 
dramatically illustrated in respect to the 
accountant's liability to third parries. 
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THE UNITED STATES 
The common law liability of public 

accountants in the United States was first 
defined by the seminal case Ultramares 
Corp. v. Touche in I 931. C hief Judge 
Cardozo, writing for a unanimous New 
York Court of Appeals, held that accoun
tants have no duty to refrain from negli

gence toward third parties not in privity 
of contract with the auditor, unless they 

are primary beneficiaries of the contract. 
The auditor's liabil ity was restricted to 
chose whom the auditor knew would 
benefit from the services. Thus, the 
accountant's liability was restricted to the 
contract o f service. 

In Ultramares the plaintiffloaned the 

Stern Company large amounts of money 
based on financial statements certified 
by Touche. The statement listed ficti
tious assets, which the auditors fai led 
to detect; the Company subsequently 
went bankrupt. Unable to collect on 
the loans, Ultramares sued Touche 
Nevin for negligence and fraud. 

The decision may also be partly re
sponsible for the judicial limitation of 
accountants' liability under the Securi
ties Exchange Act of 1934. 

In the 1970s and 1980s, given the 
growth of the accounting profession and 
the changing public perception of the 
profession, the privity doctrine enunci

ated in Ultramares came under increased 
attack and erosion. Today it is estimated 

chat the Big Six accounting firms boast 
annual world-wide revenues in excess of 
$20 billion, over 20,000 partners and 
over 300,000 employees. Therefore, 
so me commentators argued chat the 

How can they perform 

their independent auditor's 
function to protect the public 

eas accountants need for honest errors 
and omissions. Si nce fraud is an inten
tional tort, with knowledge as its essen
tial element, the charge itself creates for 
the accountant an uncertainty as to his 

coverage by reason of the self awareness 
of the conduct it necessarily assumes. 

Therefore, the Privity Rule's basic 
intent to achieve fairness is circumvented 
by the invitation it has created for liti
gants to bring fraud and conspiracy law
suits. Thus, more expenses and complex
ity are directly related to the need law
yers have to circumvent the Privity Rule. 

Consequently, as early as the 1960s a 
number of jurisdictions in the United 
States started to reject the Ultramares 
strict privity rule and have extended au
ditors' liabili ty to members of different 
groups of third parties. Currently, there 

are four different legal standards of the 
scope of liability of accountants to 

third parties in the United States. 

The New York Court of Ap
peals absolved the accountants of 
any liability for negligence to rely-
ing third parties, stating that "ifli
ability for negli ge nce ex ists , a 
thoughtless slip or blunder, the fail-

from questionable financial reports 
when they have a financial and 

llestatement S t andard 
The second legal standard of ac-

countants' liabili ty to third parties, 
which reflects the modern trend in 
che United States, adopts the Ameri
can Law Institute's Restatement 

ure to detect a theft or forgery beneath 
the cover of deceptive entries, may ex
pose accountants to a liability in an in
determinate amount for an indetermi
nate time to an indeterminate class." 

The court posited two policy reasons 
for relieving accountants of liability to 
third parties for negligence. The court's 
first concern was that if held liable for 
negligence, accountants who comprised 
a weak, fledgling profession in the 1920s, 
would be exposed to enormous finan
cial liability based not on culpability of 
their error but on the extent to which 
erroneous reports were ci rculated. 

The second po licy consideration was 
the court's desire to punish fraud (inten
tional misrepresentation) more severely 
than negligent misrepresentation. By this 
privity doctrine, the Ultramares 
decision, for almost a half a century, in
sulated accountants from the claims of 
third parties who were not primary ben
eficiaries or in p rivity with the auditor. 
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professional interest in the 
business operation of 

their clients? 

Ultramares rationale of protecting a 
"fledgling industry" is no longer valid to 
determine auditors' liability. 

Several commentators, such as the 

New York litigating attorney, Norman 
B. Arnoff, argue that the Privity Rule has 
undermined the efficacy of professional 
liability insurance programs for accoun
tants. Arno ff contends that plaintiffs of
ten circumvent the privity bar by bring
ing suits against accountants on theo
ries of fraud and conspiracy. 

However, most professional liability 
insurers, through reservation of rights 
letters, fraud and prior knowledge ex
clusions and reporting obligations where 
fraudulent and conspiratorial conduce is 
charged , limit coverage on the very ar-

(Second) of Torts Standard. Under 
this standard, the right to recovery is 

avai lable to any "person, or one of a 
group of persons, whom the accountant 
or his client intends the information to 
benefit. " If the client holds the requisite 
intent, "then the accountant must know 
of his client's intent at the time the ac
countant audits or prepares the informa
tion. " 

Therefore, if the auditor knows the 
client intends to use the financial state
ments to negotiate a bank loan but does 
not know the specific bank, the audi
tor nevertheless is potentially liable for 
negligence to any bank w ith which the 
client negotiates and obtains the loan. 
T hus, if the thi rd party is foreseen by 
the audito r, then the auditor will be held 
liable. 

T he North Carolina Supreme Court 
applied this standard in the case Raritan 
River Steel Co. v. Cherry, Bekaert & 
Holland. In this case Intercontinental 
Metals Corporatio n (IMC) engaged the 



defendant, the public accounting firm 
of Cherry Bekaerc & Holland, co per
form an audit of the company's finan
cial statements for the fiscal years end
ing September 30, 1980 and 1981. 

The defendant's audit reports ex
pressed an unqualified opinion chat 
IM C's comparative financial statements 
presented fairly the company's financial 
position as of September 30, 198 I. The 
audit report also included a statement 
that the defendant performed the audit 
in accordance with Generally Accepted 
Auditing Standards (GAAS). IMC sub
sequently went bankrupt. 

Raritan Steel Company, one of the 
plaintiffs and a creditor to IMC, alleged 
that the defendant's negligence in pre
paring the audit reports resulted in an 
overstatement ofIM C's actual net worth 
in the financial statements. Raritan 
claimed that it had extended more than 
two million dollars credit on open ac
count for IM C's purchase of raw steel. 

Raritan had obtained IMC's net 
worth figure from a report published in 
Dun & Bradstreet, and the report cited 
the defendant's audit report as its source 
of information. The court rejected the 
privity rule of Ultramares and elected 
to adopt the aforesaid Restatement stan
dard. 

Balancjn9 Test Standard 
The third legal standard of the scope 

of auditors' liability to third parties is 
the balancing test used in some U. S. 
jurisdictions. The Montana Supreme 
Court in the case Aluma Craft Manu
facturing Co. v. Elmer Fox & Co., using 
a balancing test, rejected the privity rule 
of Ultramares and balanced several fac
tors to determine liability. The factors 
the court considered include the follow
ing: (a) the extent to which the transac
tion was intended to affect the plaintiff; 
(b) the foreseeability of harm to the 
plaintiff (c) the degree of certainty chat 
the plaintiff suffered injury; and (d) the 
closeness of the connection between the 
defendant's conduct and the injury suf
fered. 

Although chis attempt at case by case 
fairness reflects honest doubt in the Priv
ity Rule, its basic ambiguity leaves the 

law without the stability essential for the 
financial services market place. Accord
ing co my research, Montana is the only 
U.S. jurisdiction which applies chis bal
ancing test standard. 

Ne9U9ence (Reasonable 

ForeseeabUHy) Standard 

The fourth legal standard of the scope 
of the auditors liability to third parties 
for negligent misrepresentation is the 
simple negligence standard based on rea
sonable foreseeability. This standard rep
resents the most radical departure from 
and total abandonment of the privity 
rule of Ultramares. 

In two 1983 decisions, H. 
Rosenblum, Inc. v. Adler and Citizens 
State Bank v. Timm, Schmidt & Co. 
New Jersey and Wisconsin departed 
from both the Ultramares privity re
quirement and the Restatement position 
and applied standards based on foresee

ability. 
In Rosenblum che New Jersey Su

preme Court held chat accountants who 
issue opinions without distribution limi
tation in the certificates have a duty to 
exercise ordinary care to those reason
ably foreseeable recipients of the state
ment who (a) received the statement 
from the company for proper business 
purposes, and (6) relied on the state
ments pursuant to those business pur
poses. 

The court reasoned that, under this 
broadened scope ofliability, the accoun
tant still had certain safeguards such as 
limitation of recovery to the actual loss 
flowing from the reliance; the amount 
of recovery is governed by the New Jer
sey Comparative Negligence Act; and 
that the accounting firm can seek indem
nity or contribution from the audited 
company and the "blameworthy" offic
ers and employees. 

The Rosenblum court, like all of the 
ocher courts adopting each of the three 
standards which departed from the 
Ultramares privity rule, used a number 
of public policy justifications for chis ex

pansion. 
First, the court emphasized that the 

auditor's function has changed over the 
years from that of a management tool 

to that of an independent evaluator of 
the accuracy of financial statements is
sued by management and used by third 
parties not in privity with the auditor. 

Second, the court dismissed the 
Ultramares "financial catastrophe" ob
jection to a broad duty of care for ac
countants. The court reasoned chat ac
countants, who today comprise a pow
erful profession, could obtain malprac
tice insurance for an extended duty of 
care. 

Third, the court found chat an ex
panded duty could result in stricter au
diting standards and more thorough re
views, thus reducing the incidents of 
negligent audits. The court felt that the 
increased cost of auditing work and in
creased insurance costs should not pre
clude these changes since the cost could 
be passed on to the business being au
dited and ultimately the consuming 
public. 

Fourth, the court felt chat innocent 
third parties required some protection 
from erroneous financial statements. 

As chis analysis has demonstrated, the 
trend in the United States is cowards ex
tending the scope oflegal liability of ac
countants commensurate with the pub
lic perception of the power and resources 
of the profession and the public func
tion the profession serves. 

BRITISH CONNONWEALTH 
The position of the Caribbean ac

countant is determined by the Com
monwealth position which attempts to 
find a compromise between the obvious 
limitations of the Privity Rule of 
Ultramares and the radical extreme of 
the reasonably foreseeable standard of 
Rosenblum. On the 8th February, 1990 
the English House of Lords unanimously 
decided in favor of Touche Ross in the 
case of Caparo Industries PLC v. 
Dickman and Others (Touche Ross) on 
che basis chat a company's auditors do 
nor owe a duty of care to potential in
vestors in the stock market or to the 
company's individual shareholders. 

The auditor's duty is to the sharehold
ers as a whole - qua company. With 
respect to accountants' liability to third 
parties, Lord Bridge of Hawwich held 
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chat liability for economic loss due co 
negligent misstatement was confined co 
cases where the statement or advice had 
been given to a known recipient for 
a specific purpose of which the maker 

was aware and upon which the recipi
ent had relied and acted co his detri
ment. 

Therefore, under Caparo, accoun
tants in the Common-
wealth owe a duty of 
care to any third person 
to whom they them
selves show the ac
counts, or to whom 
they know their 
employer is going 
to show the ac
counts, so as to in
duce him to invest 
money or take 
some other action 
on them. 

Howeve r, 
chesicuacion in 
England may 
change soon 
when the Eu
ropean Com
munity Fifth 
Company Law Directive 
comes into effect. This D irective threat
ens co impose specific liability on the au
ditor co individual shareholders and 
third parties for loss caused by the 
auditor's alleged wrongful acts. 

The limitatio n of Caparo may have 
been put in doubt by Henderson v. 
Merrett Syndicates Ltd. (1994) 3 All 
E.R. 506. The English H ouse of Lords, 
opinion of Lord Goff, found char ac
counts managers had a duty of care to 
third parties, on the theory of assump
tion of a duty of care cowards third party 

where the manager possessed a special 
skill and undertook to apply char skill 
for the assistance of another who relies 
upon it and subsequencly suffers eco
nomic loss. 

From the plaintiff's perspective, there 
are many advantages for preferring a tort 
and not contract theory of liabi lity: (a) 
longer statute of limitatio n period, la
tent damage theory; (b) right of contri
bution from joint corcfeasor; (c) flexibil-

20 '11-iE BAHAMIAN BANKER' FALL 1997 

icy rule re remoteness o~ damages; and, 
(d) opportunity co obtain leave co 
serve defendants outside of the ju

risdiction. 

for persona jurisdiction in the U.S. 
However, in the case of International 
Shoe Co. v. State of Washington the 
United Scates Supreme Court held "chat 
solicitation within a State by agents of a 
foreign corporation plus some additional 
activities there are sufficient to render the 
corporation amenable co suit brought in 
the courts of the Scace co enforce an ob
ligation arising out of its accivitie:; chere." 

Therefore, under the U.S. 
Federal Constitution, due pro

PRESIDEJ-.IT 

cess requires only char in order 
to subject a defendant to a 
judgment in personam, if he is 
not present within the territory 
of the forum, he must have cer
tain minimum contacts with it 
such chat che maintenance of 

EXTRA-TERRITORIAL 
REACHOF UNITED STATES 

JURISDICTION 
Another legal danger facing Carib

bean based accountants is the possibil
ity of having a U.S. state court assert per
sonal jurisdiction over the accounting 
partnership. Caribbean accounting firms 
which are not branches or subsidiaries 
of U.S. based firms may cake the posi
tion chat the aforesaid expanding theo
ries of accou ntants' liability to third par
ties in some U.S. jurisdiction may not 
direccly concern them. However, chis at
titude would be a mistake because, 
through what is known as "long-arm" 
jurisdiction, a U.S. state courts may ex
ercise jurisdiction over a Caribbean based 
accounting partnership for activities con
ducted in the Caribbean but which im
pact within chat U.S. jurisdiction. 

Domicile and ci tizenship have cradi
cionally been accepted as proper bases 

0 

the suit does not offend "tra
ditional notions of fair play 
and substantial j uscice." In 
1980 the U.S. Supreme C ourt 
in the seminal case World
Wide Volkswagen Corp. v. 
Woodson held that "when a 
corporation purposefully 
avails itself of the privilege of 
conducting activities in the 
forum Scace ... it has clear no-
cice chat ic is subject to suit 

there, and can act to alleviate the risk of 
burdensome litigation by procuring in
surance, passing the expected cost on co 
the consumers, or if che risk is coo great 
severing its connection with che Scace ... 
che Forum Scace does not exceed its pow
ers under the Due Process Clause if it 
asserts personal jurisdiction over a cor
poration chat delivers its p roduces into 
the scream of commerce with the expec
tation chat they will be purchased by con
sumers in the forum Scace." 

The Court further held chat the fore
seeability resr of due process analysis 
applies if rhe defendant's conduct and 
connection with the forum Seate are such 
char he should reasonably anticipate be
ing "haled" into court there. 

In some U.S. Scates, such as New 
York, chis common law expansion of the 
concept of extra-territorial personal ju
risdiction has been codified in long-arm 
jurisdiction statutes. New York's Civil 
Procedure Law and Rules (CPLR), Section 



302, states that the New York State 
courts may exercise personal jurisdiction 
over any non-domiciliary or his execu
tor or administrator if, in person or 
through an agent, he: 

1. transacts any business within 
the state or contracts to supply 
goods or services in the state; or 

2. commits a tortious act within 
the state ... ; or 

3. commits a torcious act within 
the state causing injury to per
son or property within the state, 
... if he (i) regularly conducts 
or solicits business, or engages 
in any other persistent course of 
conduce, or derives substantial 
revenue from goods used or 
consumed or services rendered, 
in the state, or (ii) expects or 
should reasonably expect the act 
to have consequences in the 
state and derive substantial rev
enue from interstate commerce 
or international commerce . . . 

Applying these common law tests and 
the New York long-arm statute to ac
countants in the Caribbean, is it con
ceivable that a Bahamian, Barbadian, or 
Jamaican accountant who, as pare of in
vestment promotion teams, regularly 
goes to New York Scace to solicit busi
ness, sends firm's promotional literature 
there, enters into retainer agreements on 
occasions while in the State with new 
clients to perform professional services 
from The Bahamas, could be subject to 
the long-arm jurisdiction of the New 
York state courts? Further, would that 
accountant's conduct and connection 
with che New York state such that he 
should have reasonably anticipated be
ing "hauled" into court there? 

If these questions are answered in the 
affirmative, in light of the aforesaid test 
and statute, then the Caribbean based 
accounting firms need to inform them
selves about the manner in which they 
solicit and conduct business in certain 
U.S. jurisdiction so chat they do not un
wittingly expose themselves to the asser
tion of personal jurisdiction by certain 
U.S. courts. 

CONCLUSION 
With the globalisation of the market 

place, the increasingly public role the 
accountant is called on to play and che 
realities of the market place, it is more 
rational to allow accountants' liability to 
specified third parties when the conse
quences of harm to the chi rd parties are 
reasonably foreseeable. Bue it is of criti
cal importance to establish safeguards 
against unrealistic liabilities, by careful 
analysis of what the professional actu
ally undertook co do by his engagement 
and by not allowing parties who did not 
rely upon the accountant's opinion co 
recover. There needs co be greater preci
sion in judicial reasoning for more or
dered expectations and uniformity in the 
global market place and the better de
velopment of the law. 

Plaintiffs in negligent misrepresenta
tion cases should be made to demon
strate, by documentary evidence contem
poraneous with the financial transactions 
in issue, (a) what the accountant under
took co perform (compilation, review or 
audit), (b) chat the claimed error/omis
sion caused the economic harm for 
which recovery is sought, and (c) actual 
reliance. 

The imposition of rigorous tests re
quiring both the investor and lender to 
present real proof of undertaking, cau
sation and reliance is a better safeguard 
against indeterminate liability than the 
Privity Rule. 

This approach will require precise 
analysis and insistence on documentary 
evidence and that the plaintiff show chat 
the specific misstatement sued upon was 
actually relied upon and did, in face, 
cause the loss. These strict standards of 
causation and reliance should be applied 
in any financial or commercial case 
where an accountant is called upon to 
render an opinion which everybody in 
the marketplace knows is traditionally 
and customarily relied upon by third 
persons. 

The courts, especially in some U.S. 
jurisdictions, have not clearly and fairly 
balanced the accounts' liability with 
market place expectations. Bur a fair 
balance is needed for serried and ordered 
expectations in the global market place 

and the dynamic growth of the law to
wards clearer and fairer standards for 
guiding and judging human conduce. 
The carefully reasoned judgmenc of 
Caparo strikes a fair balance in recog
nizing the limitations of both the priv
ity rule and the blanket reasonable fore
seeability standard. The decision offers 
some measure of uniformity and predict
ability to the financial services market 
place. 

Judge Cardozo recognized the need 
for uniformity and predictability in the 
law and the market place when he stated: 

The judicial process comes then to this, 
and little more: Logic, and history, and cus
tom, and utility, and the accepted stan
dards of right conduct, are the forces which 
singly or in combination shape the progress 
of the Law. Which of these forces shail domi
nate in any case, must depend largely upon 
the comparative importance or value of the 
social interests that will be thereby pro
moted or impaired. 

One of the most fondamental social 
interests is that law shall be uniform and 
impartial. There must be nothing in its 
action that savors of prejudice or favor or 
even arbitrary whim or fitjidness. There
fore in the main there shall be adherence 
to precedent. There shail be symmetrical 
development, consistently with history cus
tom when history or custom has been the 
motive force, or the chief one, in giving 
shape to existing rules, and with logic or 

philosophy when the motive power has been 
theirs. But symmetrical development may 
be bought at too high a price. Uniformity 
ceases to be a good when it becomes uni
formity of oppression. 

The social interest served by symmetry 
or certainty must then be balanced against 
the social interest served by equity and fair
ness or other elements of social welfare. 
These may enjoin upon the judge the duty 
of drawing the lines at another angle, of 
staking the path along new courses, of 
marking a new point of departure from 
which others who come after him will set 
out upon their journey.~ 

Fully referenced text obtainable from the Contributor lsee pg. 31 
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