








children. have been detained and de-
ported; that Haitians have been sub-
jected to mass arrangements and de-
position ot their cases before the
Bahamian courts 17 and, that Hai-
tians have been imprisoned while
awalting trial or deportation in de-
grading and sub-human prison condi-
tions. '8

On July 15th, 1986, the Haitian
Consul in the Bahamas, Mr. Evans
Francois, apparently after having iden-
tified himself as a diplomat, was him-
self arrested and briefly detained by
Bahamian police officers, while seated
in his car waiting for his wife who was
in the Nassau airport zrranging the
repatriation of & group of Haitians
back to Haiti.! ? This incident triggered
critism against the Bahamian Govern-
ment both in Haitiand in the Bahamas.

Minister of National Security,
Loftus Roker, stated that the police
officer “‘acted properly™ when he arres-
ted Haitian Consul Evans Francois
for “parking” in a no parking area at
the airport. Mr. Roker stated that **this
is not the first diplomat who has been
arrested for breach of the laws of the
country in which he was residing . . .
In other words, Mr. Francois’ con-
tinued breach of traffic regulation
by not moving when the officer told
him to move is not covered by any
diplomatic immunity, and therefore
the pohce officer was acting pro-
perly. 20

The Haitian Governtnent sent a
Diplomatic Note to the Bahamas
Government protesting the arrest of
Mr. Francois, noting that the Bahamas
Government was not without respen-
sibility for the anti-Haitian sentiment
within the country which could have
serious repercussions for the future of
the Bahamas.?' On July 23, 1986,
the Bahamas Government sent the
Haitian Goverminent a Diplomatic
Note expressing regrets about the
arrest of Mr, Francois, with a promise

to investigate the matter and punish
those responsible.?? On October 27,
1986, Mr. Evans Francois was recalled
from the Bahamas at the request of
the Bahamas Government, with the ex-
cuse that Mr. Francois’ continued
presence in the Bahamas would not
serve any useful purpose, as he was at
the center of controversy. Under cus-
tomary diplomatic practice,23 the
Haitian Governnient had no choice
but to comply with the Baharnian re-

quest or have Mr, Francois declared
persona non grata.>*

On July 17th, 1986, one day after
the arrest of Mr. Francois, about 30
Jamaican nationals, upon arrival in the
Bahamas aboard British Airwayvs, were
arrested and detained at the Central
Police Station for allegedly violating
Bahamas Immigration Regulations.? 4
Pricr to July 17th, Jamaican nationals
were required to have a minimum of
U.5.$300.00 cash on them upon arrival
in the Bahamas, However, this require-
ment was changed to U,5.5700.00
while the British Airways [light wasen
route fromn Kingston to Nassau. Ms.
Sue Lawrence,British Airways manager
in Nassau, said she was infonmed of
the new regulations at 10:45 p.m. The
British Airways flight landed in Nassau
at 10:28 p.m. She stated that I was
advised ol the change of entry require-
ment after the flight had arrived in
Nassau.”?® It would appear that
neither the airlines nor the Jamaican
passengers were given sufficient notice
ot this change in the required amount.
It wasteported that one of the detained
Jamaicans was the wife of a Bahamian
citizen. The Jamuaicans were held in
detention for two days and flown back
to Jamaica on July 19th, despite offers
by Bahamians to stand as sureties or
to supply the required amount, Al-
though the Government maintained
that the Jamaicans were not “under
arrest”’, the incident sparked signifi-
cant protest and charges of human
rights abuse by community and human

rights organizations both in the Baha-
mas and in Jamaica as well as by the
Jamajcan Government.? ©

The prison conditions under which
Haitians have been detained in the
Bahamas have not escaped international
comment. . Amnesty International ex-
pressed its belief to Minister of Nationa!
Security Loftus Roker that prison
conditions under which Haitians were
detained constitute cruel, inhwmnan
and degrading treatment in contraven-
tion of Article 5 of the Universal De-
claration of Human Rights, and are in
gross violation of the Unijted Nations
Standard Minimum Rules for the Treat-
ment of Prisoners. Amnesty Interna-
tional urged that a thorough and im-
partial inquiry be instituted without
delay into conditions under which
Haitians have been, and continue to
be, imprisoned at Fox Hill Prison
and requestedinformation about those
currently in detention,? ?

Although most of the criticisms
of the current immigration policies of
the Bahamas Government have been di-
rected at the current Minister of
National Security, Mr, Loftus Roker,
Mr. Roker claimed that more Haitians
have been given Bahamian status under
his administration than at any other
time since independence in 197328
Mr. Roker disclosed that the following
Haitians were given permanent residen-
¢y with the right to work: 2 in 1976,
14 in 1980, 19 in 1981, 8 in 1982, 5
in 1983, 56 in 1984, 32 in 1985, and
20 for the first four months of 1986.
He revealed further that the following
number of Haitians received Bahamian
citizenghip: 1 in 1983, 7 in 1984, and
in 1985 (Mr. Roker’s first full year as
National Security Minister) 88, from
January to May of 1986 18 Haitians
had received citizenship. Thus, from
independence in 1973 to June 1986,
according to Mr. Roker, 313 Haitians
were given Bahamians citizenship.
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TRENDS IN THE TREATMENT OF
HAITIAN ILLEGAL IMMIGRANTS
IN THE BAHAMAS

The Bahamian response to the
“Haitian Problem™ has manifested a
dangerous trend in the administration
of justice, the enforcement machinery
of the state and the popular society
which raises serious concerns about
constitutional rights, the effectiveness
of immigration and development poli-
cies, and the current political direction
of the country.

The frequent raids directed at
Haitians primarily, and other illegal
aliens normally result in the wholesale
detention of large groups of persons,
with disposition of their cases following
an irregular pattern, thus raising issues
of due process and fairness. Such a case
occurred on May 30, 1986, when the
Bahamas immigration authorities,
working along with police and defense
force officers,conducted analienround-
up on the authority of general warrants
in Pinders Point, Lewis Yard and the
Hunters area in Grand Bahama. Accor-
ding to the Freeport News, about 80
Haitians nationals were arrested.??
The arrests were limited exclusively to
mailes. Tt was reported that some of
those arrested had been in the Bahamas
for a long period of time, had accumu-
lated property and had children born
in the Bahamas.?® It was further re-
ported that the immigration authorities
executed their task professionally and
made attempts to have the Haitians
secure their possessions before taking
them into custody.*! After having
been processed, the detainees were
bused to the Eight Mile Rock magis-
trates court before Magistrate Meerabux
The court proceedings began at
6:45 pan.

Right To Counsel, Bail And
Individual Adjudication

The detainess were arraigned 10 at
a time, some were not represented by
legal counsel. Those who pled guilty
of illegal entry into, or overstaying
their legal stay in, the Bahamas were
fined $150.00 or two months imprison-
ment and early deportation. Sentence
was apparently done without consi-
deration of mitigating circumstances.

It was pointed out to the court that
many of the detainees had been in the
Bahamas from 6 to 30 years, with deep
roots in the Grand Bahama community.
For those who pled not guilty to the
charges, the magistrate refused to en-
tertain the bail applications made on
their behalf. This episode and the often
prolonged detention, which is typical
of the aftermath of raids in the Haitian
community in the Bahamas, raises
serious constitutional issues about the
right to counsel before answering a cri-
minal charge, the right to bail while
awaiting trial and the procedural due
process right to individual adjudication.

As Justice Georges held and was
affirmed by the Privy Council, in Re
Thornhill, the right to counselis a right
which ““arises immediately after arrest
and that right should be afforded
without delay.” This is a right which
the Bahamas Constitution, Article 19
(2), extends to all persons in the
country and identifies as being an
important aspect of the liberty interest
of all persons to be free from arbitrary
arrest and detention. Therefore, the
failure to allow the detainees in the in-
stant case adequate legal counsel before
pleading to the charges raises a serious
constitutional concern.

The second concern was the refusal
of the magistrate to either entertain the
presentation of mitigating circumstan-
ces on behalf of those who pled guilty
or to entertain the bail applications of
those who pled not guilty. Since an
immigration offense in the Bahamas is
a criminal offense, unlike in the United
States where it is, with some exceptions,
a civil offense, it has to be dealt with
in accordance with the Bahamas
Criminal Procedure Code Act, 1968,
which int Section 69 (1) states:
Where any person, other than a
person accused of murder or trea-
son, appears or is brought before a
court, at any time or at any stage
in the proceedings before such a
court to give bail, such a person
may be admitted to bail with or
without a surety or sureties.
Therefore, all criminal offenses,
with the exception of murder and trea-
son, are bailable offenses. Whether bail
is granted in a particular case is, of

course, within the discretion of the
court. The magistrate in Eight Mile
Rock was therefore incorrect to re-
fuse to at least consider the facts of
each case in determining whether any
of the detainees merited bail pending
trial of their cases. Indeed, this was
the view taken by Bahamas Supreme
Court Justice Gonsalves-Sabola, who
on June 15th in reference to the same
detainees, on the issue of bail, held
that:

Bail will ke granted those appli-

cants who have established long

and continuous or otherwise sub-
stantial periods of residence and/or
were ever granted work permits in
the past, or have significant family
ties or may be entitled to Bahamian
citizenship as claimed.??
Justice Gonslaves-Sabola commented
that  an illegal  immigrant,
independent of the constitution, has
locus standi equally with a Bahamian
citizen or a permanent resident to apply
for bail. In light of this apparently
clear principle, it unclear why the
magistrate in Eight Mile Rock refused
to entertain bail application for the
detainees who may have been able to
qualify under the indicia of anchorage
in the community. Needless to say,
the unnecessary incarceration of these
detainees for two weeks disrupted
their family and employment relations
as well as those of the wider Grand
Bahama community.

Moreover, in the course of render-
ing his decision on the bail application,
Justice Gonsalves-Sabola observed that
... the applicants appear to be affor-
ded accommodation that provides
somewhat less than ordinary amenities
that a detention should have. The
Prison Rules dealing with accommoda-
tion are themselves not all observed.”
Thus, the failure of the magistrate in
Eight Mile Rock to accord the detain-
ees their legal rights may have put un-
necessary pressure on the prison facili-
ties as well as denied the detainees their
legal rights.

The third aspect of this episode
involves the mass arraignment of the
detainees. Sucli ad hoc procedures
frustrate the legal counsel’s ability to
adequately represent his/her clients
and it undermines the constitutional
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due process guarantees. According to
the Bahamas Constitution, Article 20

(1):

If any person is charged with a cri-
minal offence . . . the case shall
be afforded a fair hearing within a
reasonable time by an independent
and impartial court established by
law.

The issue in reference to the in-
stant case is whether the mass arraign-
ment accords with the standard of “a
fair hearing” and due process of law.
Justice Aubrey Fraser, while on the
Trinidad Court of Appeal, defined pro-
cedural due process of law as “. .. the
rejection of arbitrariness in procedure
or adjudication and seek to establish
the invariability of fair procedure in
addition to a fair hearing in accordance
with the principles of natural justice.
115 1t can be argued that the Haitians,
though illegally resident in the Baha-
mas for between 6 to 30 years, with
Bahamian born children, permanent
jobs, property and other attachments
to the country deserve to be accorded,
at the very least, due process of faw.

APPRAISAL

The issue facing the Bahamas is
whether most of the Haitians in the
Bahamas have a moral and legal right
to be in the Bahamas, given their con-
tribution to the country and the fact
that all of their children were born in

the Bahamas and the fact that the
Government has given work permits to
these people for over 25 years. The
second issue is whether these circum-
stances constitute prima facie the effec-
tive nationality of the host state the
denial of which could create a breach
of natural justice.

Since 1957 the Bahamas Govern-
ment has been rounding up and depor-
ting illegal Haitian immigrants, but the

Haitian population has been steadily
increasing from 1,000 in 1957 to over
40,000 in 1986. Therefore, the current
immigration policies do not serve as an
effective deterrent to migration. In-
deed, many of those Haitian nationals
deported tend to return after a short
interval to the Bahamas.>* Moreaver,
the current policies tend to isolate and
discriminate against the Haitian com-
munity. Given the size of the Haitian
community in the Bahamas, about 1/3
of the total population, the Bahamas
can ill afford to alienate such a large
segment of the population. Such a
course is not only dangerous for domes-
tic stability, it is also fool-hardy. While
the first generation of Haitians are like-
ly to remain docile, the second and third
generations, who will be native born
Bahamians will not accept the denial
of their rights or the discrimination
perpetuated against themselves and
their parents. More frightening, how-
ever, is that the continued isolation of
the Haitian community will only pro-
duce a permanent underclass in Baha-
mian society, which will eventually be
a menace to stability as it would have
no stake in Bahamian domestic stabi-
lity.

What is distinct about the current
debate on the *“Haitian Problem” with-
in the Bahamas is the almost total lack
of national discussion of the significant
contribution of Haitian labor to the
building of the Bahamas, especially in
forestry, farming and tertiary trades,
such as tailoring, barbering, gardening
and domestic work, areas which most
Bahamians are unwilling to undertake.
This lack of appreciation is most sur-
prising since many of the leading
Bahamian citizens in Parliament and
the business sectors are themnselves
second generation Bahamians, as many
of their parents are recent immigrants
to the Bahamas. Because there is no
public acknowledgement of the Haitian
contribution, Bahamians tend to view
the Haitian community as a parasitic
element.

There is also a growing Haitian
phobia prevalent in the Bahamas, which
could explode into violent confronta-
tion, as Haitians are blamed for Baha-

mian unemployment and inadequate
social services. Such a fear was voiced
by Mr. Henry J. Bowen, former Pro-
gressive Liberal Party Parliamentarian,
who in a letter to the editor stated:

As one of the founding fathers of
the Bahamian nation, it is my
duty to speak out on this subject,
And it seems to me that we Baha-
mians can either support Mr.
Roker [Minister of National Se-

curity] . .. or we canstart learning
creole . . . The Bahamas are a
natural for colonization . . . The

villains are those who flagarantly
and knowingly violate Bahamian
law. And if there is a human rights
issue here, it is my right to enjoy
my home, without being molested
by uninvited intruders.?$

This Bahamian perception of the
threatening Haitian presence has to a
great extent conditioned official Baha-
mian response. In fact, such a percep-
tion seems to have influenced the Baha-
mas Government when in early Sept-
ember 1986 it was reported that the
Bahamas Ministry of Education sent a
circular to the principals of public
schools that students of Haitian paren-
tage were not to be registered until
their parents’ status was determined
and that Haitian school children were
sent home from the Golden Gate
Primary Scheol in the Carmichael area
in Nassau.!'® Mr. Donald Symanette,
President of the Bahamas Union of
Teachers, in response to this report,
stated that “We have told our teachers
that our job is to teach and we are not
going to discriminate against anyone.”

These reports of discrimination
against Haitian school children were
confirmed by the Grand Bahama
Human Rights Association which stated
that *from our investigation it appears
that the Ministry of Education is requi-
ring children born of any foreign non-
Bahamian parent to leave the public
schools at which they are already re-
gistered andj/or refusing registration
to any such child during this current
academic vyear”. The Association
argued that this administrative action
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a course of action would be the effec-
tive integration of the Haitian commu-
nity inte Bahamian society. The rca-
sons justifying integration of the
Haitian community were eloguently
stated by Mr. Jethro Turner, in a letter
to the editor, who reasoned that:

The logical end process of integra-
tion [of the Haitian community
in the Bahamas| would be the de-
velopment of a national plan to re-
settle outlying islands and rnake
them productive again, to estab-
lish a pool of agricultural man-
power and to use this new labour
to harness new resources and build
a bigger and more secure future
for us all. Such a policy would
avoid all of the futility and human
misery of the present approach
which relies solely on punitive
measures without the co-operation
of the Haitian Government, and
carries with it a threat to every

Bahamian’s freedom and security.
432

Second, I recommend that the
Bahamas Government launch a national
educational drive (inclusive of school
curricula  from primary to college
school levels, television, radio, public
posters and public pronouncements by
political, religicus and sociai leaders)
to increase the consciousness and ap-
preciation of the Haitian and other
recent immigrants® contribution to the
Bahamian society. Such a national
program would help to diffuse the
growing Bahamian hostility to immi-
grants in the Bahamas. The pervasive
stereotypical Bahamian perception of
the Haitian as a parasitic group, unless
quickly eradicated, could serve as fer-
tile source for fascistic appeals by un-
scrupulous politicians and  agitators.
However, this popular view of the
Haitian immigrants as parasites is not
substantiated by the facts. Mr. Charles
Coakley. President of the Grand Baha-
ma Chamber of Commerce, disclosed,
relative to Freeport, that Haitians
supply the labor for most jobs in the
lower end of the economy, which
Bahamians, becausc of a false sense of
values do not want. He revealed that
Haitians are good consumers, patroni-

zing Bahamian businesses, and that
Haitians constitute the major labor
pool for agricultural production,
construction, domestic and support
services in the hotel industries. More-
over, Mr. Coakley observed that the
barbering and tailoring trades in Grand
Bahama are almost exclusively Haitian
supplied. He concluded that the
Haitians came and made a cheaper pro-
duct with competitive quality and that
the constant raids are disrupting the
local economy of the island, as Baha-
mians have not come forward te fill
vacancies of deported Haitians. 3

It is also clear that this national
education drive should address the ex-
pectations that many Bahamians have
of the post-independent society and
the general Bahamian aversion to agri-
cultural and technical labor. The in-
flated expectations that many Baha-
mians have cannot be met within the
limited tourist-based economy: thus,
people must be resocialized to enter-
tain careers in the fisheries and agri-
cultural sectors. With a shift in Baha-
mian expectations, there would be a
decrease in the demand for Haitian
and other immigrant labor to do work
that is necessary but which Bahamians
refuse to do.

Third, T recommend that the legal
community, in the Bahamas mobilize
behind a package of legal reforms. Mr.
Maurice Glinton, a Bahamian barrister,
observes that the lack of a public law
library constrains the training of law-
yers and affects the proficiency of
practicing attorneys,** There are only
a small number of private fully equip-
ped libraries; therefore, the legal pre-
paration and exposure of Bahamian
lawyers to developing common law
trends and doctrines tend to be very
uneven. This lack of availability of
legal resources is exacerbated by the
difficulty of ascertaining the posture
of statutory [aw; there has not been
a consolidation of Bahamian statutory
laws since 1965. Mr. Glinton questions
whether there is a commitment by
the Bahamas bench to the development
of a progressive Bahamian jurispru-
dernce, as is reflected by the strong pre-

sumption that is often given to the
State when in collision with individual
rights.

One manner in which this concern
can be addressed is through the estab-
lishment of a law review journal in the
Bahamas, which would strengthen the
appraisal function of law and establish
a nexus between law and the Bahamian
society. Professor Chen argues that “In
an open, democratic, pluralistic society,
such an appraising function is vital” *%
This function of evaluating the per-
formance of law in society should in-
volve lawyers, law professors, law
students, the media and the public.
Judicial decisions should be subject
to critical evaluation by the legal
academic community. Such a journal
could provide a critical perspective of
judicial decisions and offer ways by
which law can be made to increase
human dignity and personal liberties.

Professors McDougal and Reisman
posit that lawyers, as specialists in
decision, perform five intellectual tasks:
“they are clarifying goals, testing past
trends in decision for conformity to
those goals. understanding decisions
by reference to the context of con-
ditions in which the decisions were
made, trying to predict zlternative
trends in future decision and devising
alternative courses of action.” 4%
Theretore, the Bahamas Bar Associa-
tion must lobby for the harmoniza-
tion of the treatment of aliens, parti-
cularty Haitians, with the established
norm of nondiscrimination under inter-
national human rights law.

The legal profession in the Baha-
mzs has been the target of much criti-
cism lately, Minister of Works Darrell
Rolle, himself a lawyer, speaking at
the Call of two new attorneys to the
Bahamas Bar, stated that the proper
conduct of lawyers is a matter of grave
concern within the Bahamian commu-
nity. He admonished his colleagues
that:

The Bar after all is not just a pro-
fession. It is that and more. It is
an integral and indispensable part
of our system of justice, without
which, [venture to say, life would
be much more difficult if not im-
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